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INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 77/520,947
Published in th®fficial Gazette on December 16, 2008
Mark: SHAKE-N-GROW

OMS Investments, Inc. )
Opposition No. 91190654

Opposer,

~— =

APPLICANT'S MOTION TO
COMPEL
OPPOSER’S ANSWERS TO
APPLICANT'S FIRST SET OF
INTERROGATORIES, FIRST
SET OF REQUESTS FOR
) PRODUCTION OF
Hidden Creations ) DOCUMENTS, AND
) REQUESTS FOR ADMISSIONS

\ ) N Nt

V.

Applicant.

MOTION TO COMPEL

On April 30, 2010, Applicant HIDDEN CREAODNS filed Applicants First Set of
Interrogatories, Applicants First Set of Requestsfroduction, and Applicants First Set of

Requests for Admissions with Opposer, OMS Investsédnc.

On May 3, 2010 Opposer, responded to Olgestio Applicant’s First Set of Productions

Requests, and Admissions and did not produce acyndents. [Exhibit A]

On June 2, 2010, Applicant HIDDEN CREATIONS seneamail in “good faith” [Exhibit B] to

Opposer, OMS Investment’s attorney Shannon Kimgyuesting answers to Applicants First Set of
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Interrogatories, Applicants First Set of Requestdfroduction, and Applicants First Set of
Requests for Admissions” [Exhibit C] by Opposand the opportunity to met and confer within
7 days.

On June 4, 2010 in an email to opposer’s attoKiry says to met and confer is a moot
point since the deadline for the discovery is pdstmention of answering any of the questions
regarding the Applicant from Opposer First Settéitrogatories, Applicants First Set of Requests
for Production, and Applicants First Set of Regsiést Admissions with Opposer, OMS

Investments, Inc.

Applicant HIDDEN CREATIONS moves for a Motion to @pel Opposer to comply
with the requests in a timely manner and praystti@tourt will move:
1. Opposer’s be compelled to respond since the aseadt be suspended.
2. Should the case be suspended, Opposer will irraeyt be required to answer the
interrogatories, production requests, and admissigon hearing at Federal civil proceedings
OMS Investments, Inc. and The Scotts Company LLC v. Gail Smith, Case No. 2:10-CV-
01037 currently pending in the United States Disttiourt Eastern District of California.
Applicant has answered all of Opposers requestplataty and in good faith. Therefore,
the same is being requested of Opposers.
Applicant opposes to Opposers objections servaedan3, 2010 as said discovery
requests are relevant, and necessary to Applicabifity to validate Opposer’s claims..
The Board should exercise its discretion in thmcpeding by ordering the Answers to

the Requests etc. as prayed for herein.
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Date: June 8, 2010 /s/Gail E. Smith
Gail E. Smith
1000 Lincoln Rd, Suite #123
Yuba City, CA 95991
530-693-0386

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy @f fbregoing Motion to Compel Opposer’s
Answers to Applicants First Set of Interrogatoriesst Set of Requests For Production of
Documents, and Requests For Admissions has beeerhyserved on the OPPOSER via email
addressed tesking@manatt.co® patradmarks@manatt.coom this 8, day of June, 2010.

/s/_Gail E.Smith/

Gail E. Smith PRO SE

1000 Lincoln Rd, Suite #123
Yuba City, CA 95991
530-693-0386
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EXHBIT A

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No.: 77/520947

For the mark: SHAKE-NGROW

Published: December 16, 2008

OMS Investments, Inc., )

) Opposition No. 91190654

Opposer)

) OPPOSER’S OBJECTIONS TO

V. ) APPLICANT’'S FIRST SET OF

) INTERROGATORIES, APPLICANT'S

Hidden Creations) FIRST SET OF REQUESTS FOR
) PRODUCTION, AND APPLICANT'S

Applicant.) FIRST SET OF REQUESTS FOR

) ADMISSION
Pursuant to 37 C.F.RR 2.120 and Rule 40& seqof the Trademark Trial and Appeal

Board Manual of Procedure, Opposer OMS Investmémis(“Opposer” or “OMS”) hereby
objects to Applicant’s First Set of Interrogatori@gplicant’s First Set of Requests for
Production and Applicant’s First Set of RequestsAidmission (collectively, the “Requests”):
OBJECTIONS

1. Opposer objects to these Requests to the dkimynpurpose to impose

obligations upon it in excess of those createdheyRederal Rules of Civil Procedure and the
Trademark Rules of Practice.

2. Opposer objects to these Requests to the eknseek documents and

materials containing confidential and proprietanginess information.

3. Opposer objects to these Requests to the ekynseek disclosure of documents

that would violate the privacy interests of thirares.
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4. Opposer objects to these Requests to the dkieibocuments sought are a matter
of public record or uniquely within the knowledgeApplicant or other non-parties, or to the
extent the documents sought are as readily detabi@rby Applicant as by Opposer.
5. Opposer objects to these Requests to the eknseek documents relating to
trademark use, registration and/or enforcementiacbutside of the United States.

6. In response to these Requests, Opposer doé@s amy way waive or intend to
waive, but rather intends to preserve and is pvesgpr

a. all objections as to competence, relevance,riabite and admissibility of

any information or documents that may be produaedyant to the Requests;

b. all objections as to vagueness, ambiguity amtliarburden;

c. all rights to object on any ground to the usarof information or documents

that may be stated or produced herein, or the subjatter of any Requests,

in any subsequent proceedings, including the hgarfithis or any other

related or unrelated action, trial, hearing, caseootroversy.

7. Opposer objects to the Requests to the exteptstiek documents that contain
privileged attorney-client communications, attormeyk product, or that are otherwise
protected from disclosure.

8. Opposer objects to the extent that Applicangnition of the term “You” and

Your,” set forth in the Definitions, is nonsensidal the extent that this definition refers to
Applicant Hidden Creations.

9. Opposer objects to the Requests to the exteptdt not identify a specific time
period.

10. Opposer objects to the Requests to the exteptseek documents that are not

limited in geographic scope to the United States.
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11. Opposer objects to these Requests to the gkntall for Opposer to take

action other than a reasonably diligent searcimformation maintained in Opposer’s
possession, custody, or control responsive to #gpBsts in the location where such information
is most likely to be found and a reasonably diligequiry of those persons presently employed
by Opposer most likely to have documents resporisitie requests.

12. Opposer objects to these Requests to the dgkntall for documents or

information that is not within the scope of pernb&s discovery, information which is not
relevant to the subject matter of this action aodreasonably calculated to lead to the discovery
of admissible evidence.

13. Opposer objects to these Requests to the dhktErthey are vague, indefinite,

uncertain, ambiguous and/or contain undefined temascannot be reasonably answered.

14. Pursuant to Fed. R. Civ. P. 26(e), Opposervessts right to supplement, update

and amend its responses to these Requests inttine.fu

Dated: May 3,2010 //

/-7

By

lianiion S,King

Susan E. Hollander

Shannon S. King

MANATF, PHELPS & PHILLIPS, LLP
1001 Page Mill Road, Bldg. 2

Palo Alto, California 94304
Telephone(650)812-1300

Facsimile: (650) 213-0260

Attorneys for Opposer

OMS Investments, Inc.

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy ef fitregoingfOPPOSER’S
OBJECTIONS TQAPPLICANT'S FIRST SET OF INTERROGATORIES,
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APPLICANT’'S FIRST SET OF REQUESTS FOR PRODUCTIONNB APPLICANT'S
FIRST SET OF REQUESTS FOR ADMISSION has been piggerved on the Applicant

via email addressed to ai lhiddencreations@corncastntftiddencreations@corncast.net on
this 3rd day of May, 2010.

11212

/ Aai S.

300093766.1
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EXHBIT B

Gail Smith
Hidden Creations
1000 Lincoln Rd. Suite H #123
uba City, Ca 95993
3®B755-1514
Dated: June 2, 2010

Susan E. Hollander

Shannon S. King

MANATF, PHELPS & PHILLIPS, LLP
1001 Page Mill Road, Bldg. 2

Palo Alto, California 94304
Telephone(650)812-1300

Facsimile: (650) 213-0260

Attorneys for Opposer

OMS Investments, Inc.

RE: OMS vs Shake-n-Grow Opposition N0.91190654
Ms King,

I am writing in “good faith” a response to yabjections to Applicant’s First Set of
Interrogatories, Applicant’s First Set of RequdstsProduction and Applicant’s First Set of
Requests for Admission Objections, received on Bla3010. My response is in red to your
objection.

Opposer’s objection #1 to these requests to thenetey purpose to impose

obligations upon it in excess of those createchieyRederal Rules of Civil Procedure and the
Trademark Rules of Practice.

Please be more specific in your response as Oppasaequested and applicant answered

33 of Applicant’s First Set of Interrogatories alpplicant has requested 29.

Opposer has requested and applicant answered @ pfs First Set of Requests fBroduction
and Applicant has requested 47.

Opposer has requested and applicant answered 336s First Set of Requests for Admission
and Applicant has requested 29.
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Opposer objections #2,3,6a-c,7,11-13

Based on your nonresponse to Aplicant’s First Set of Interrogatories, ApplicanFirst Set of
Requests foProduction and Applicant’s First Set of RequestsAfdmission Objections please
reference specific questions.

Opposer’s objection #4 objects to the extent trmudwents sought are a matter

of public record or uniquely within the knowledgeApplicant or other non-parties, or to the
extent the documents sought are as readily detabiarby Applicant as by Opposer.

Opposer had no issues with asking Applicant toaedgo same documents and Applicant did so
completely and in” good faith”.

Regarding objections #5, #1i@e Applicant seeks information regarding the U.SApplicant’s First
Set of Interrogatories, Applicant’s First Set ofgRests foProduction and Applicant’s First Set of
Requests for Admission

Opposers objection #9 to the Requests to the etktey do not identify a specific time

time period to set to answeApplicant’s First Set of Interrogatories, Applicanfirst Set of
Requests foProduction and Applicant’s First Set of RequestsAidmission dates are set by the
USPTO .

Opposers objection #14 pursuant to Fed. R. Ci26Re), Opposer reserves its right to supplement,
update and amend its responses to these Requésesfuture. Applicant does not object to Opposer’s
right to supplement, update and amend its resppheeg&ver Applicant reserves the same rights to
supplement, update and amend said Interrogatories.

| need a response to tApplicant’s First Set of Interrogatories, ApplicanEirst Set of Requests
for Production and Applicant’s First Set of RequestsAdmission Objectionas per section
Trademark Rule Fed. R. Civ. P. 26(e). | would Bkeesponse within 7 days.

Applicant offersto meet & confer within 7 daysA suitable office in Yuba City, California witle
arranged.

Please feel free to contact me if you have anyrajbestions.

Thank you,

[s/Gail Smith

Gail Smith

1000 Lincoln Rd. Suite H #123
Yuba City, Ca 95991
530-755-1514
gailhiddencreations@comcast.net
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EXHBIT C

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
In the matter of Application Serial No.: 77/520947

For the mark: SHAKE-N-GROW

Published: December 16, 2008

OMS Investments, Inc., )

) Opposition No. 91190654

Opposer, )

) APPLICANT FIRST SET OF REQUESTS

v. ) FOR ADMISSIONS TO OPPOSER

)

Hidden Creations, )

Applicant. )

)
Pursuant to Rules 26 and 36 of the Federal Rul&wilfProcedure and the Trademark Rules of

Practice, Applicant, Hidden Creations hereby retju@pposer OMS Investments, Inc. (“OMS”)
to answer the following Requests for Admission waitthirty (30) days of service hereof.
DEFINITIONS AND INSTRUCTIONS

1. “Applicant,” “you” or “your” means the sole praptorship Hidden Creations comprised of

Gail E. Smith (“Smith”) including but not limite@ t‘Gails Hidden Creations,”and includes,
without limitation, each of Applicali$ predecessors and successors, parent companies,
subsidiaries, and divisions, as well as all dires;tofficers, employees, agents, distributors,
jobbers, salespersons, sales representativessdiesnfranchisees, attorneys and all other persons
acting or purporting to act on its or their belalunder its or their control.

2. “Opposer’” means OMS Investments, Inc., and amypany under which OMS is

doing business under a different name includingnoaifimited to “Scotts” and “Scotts

MiracleGro” and includes, without limitation, eachOMS" predecessors and successors, parent
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organizations, related groups and divisions, a$ ageéll directors, officers, employees, agents,
distributors, jobbers, salespersons, sales repesass, licensees, franchisees, attorneys and all
other persons acting or purporting to act on itheir behalf or under its or their control.

3. “SHAKE-N-GROW Mark” means the mark SHAKE-N-GROWAhich is the subject of
Trademark Application Serial No. 77/520,947, fid July 16, 2008.

4. “Opposition” means Opposition No. 91190654 é&dit OMS Investments, Inc. v.

Hidden Creations.

5. “OMS Marks” means, collectively, the SHAKE ,N FEBVarks and the GRO Marks as
defined in OMS Notice of Opposition filed on June 15, 2009.

6. “Person” has the meaning set forth in 15 U.8.C127.

7. Any word written herein in the singular shalldmnstrued as plural and vice versa

when necessary to facilitate the answer.

REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO.1

Admit that the Applicants rights for the use of ®IHAKE-N-GROW Mark were submitted first
to the USPTO.

REQUEST FOR ADMISSION NO.2

Admit that Opposéts rights in the OMS Marks are NOT senior to Appti€a rights in the
SHAKE-N-GROW Mark.

REQUEST FOR ADMISSION NO. 3

Admit that the Applicant SHAKE-N-GROW Mark is unigly different from the SHAKE
N“FEED and MIRACLE GRO Marks and is not the same Mark

REQUEST FOR ADMISSION NO.4
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a feature of the OMS Marks. other persons actinguoporting to act on its or their behalf or
under its or their control.

3. “SHAKE-N-GROW Mark” means the mark SHAKE-N-GROWAhich is the subject of
Trademark Application Serial No. 77/520,947, fied July 16, 2008.

4. “Opposition” means Opposition No. 91190654 é&dit OMS Investments, Inc. v.
Hidden Creations.

5. “OMS Marks” means, collectively, the SHAKE ,N FEBVarks and the GRO Marks as
defined in OMS Notice of Opposition filed on June 15, 2009.

6. “Person” has the meaning set forth in 15 U.8.C127.

7. Any word written herein in the singular shalldmnstrued as plural and vice versa
when necessary to facilitate the answer.

REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO.1

Admit that the Applicants rights for the use of BIdAKE-N-GROW Mark were submitted first
to the USPTO.

REQUEST FOR ADMISSION NO.2

Admit that Opposéts rights in the OMS Marks are NOT senior to Appti€a rights in the
SHAKE-N-GROW Mark.

REQUEST FOR ADMISSION NO. 3

Admit that the Applicant SHAKE-N-GROW Mark is unigly different from the SHAKE
N“FEED and MIRACLE GRO Marks and is not the same Mark

REQUEST FOR ADMISSION NO.4

Admit that the Opposer does not have an exclusimeamoly on the colors green and yellow as
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a feature of the OMS Marks.

REQUEST FOR ADMISSION NO.5

Admit that the Opposer products bearing the SHAKERED and MIRACLE GRO Marks are
not exclusive to the green and yellow color scheme.

REQUEST FOR ADMISSION NO.6

Admit that the Opposer products bearing the SHAKEBRED and MIRACLE GRO Marks uses
color packaging schemes that are predominatelyeshafdgreen, yellow, pink, lavender and
black.

REQUEST FOR ADMISSION NO.7

Admit that Opposer was aware of many plant andegaptoducts using the green and yellow
color scheme for packaging of other plant and gapteducts as an industry standard.
REQUEST FOR ADMISSION NO.8

Admit that Opposer SHAKENFEED and MIRACLE GRO Marks does not have a protalo|
depicting a Victorian House as featured in the SHAK-GROW Mark.

REQUEST FOR ADMISSION NO.9

Admit that the Applicant SHAKE-N-GROW packing arieetOpposers SHAKENFEED AND
MIRACLE GRO packaging are not the same.

REQUEST FOR ADMISSION NO.10

Admit that the Applicant Hidden Creations is a drfahily business owned by Gail Smith.
REQUEST FOR ADMISSION NO.11

Admit that Applicant Hidden Creations is locatedvinba City, California.

REQUEST FOR ADMISSION NO.12

Admit that the Applicant provides a plant foagpplement that is not an all purpose plant food.
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REQUEST FOR ADMISSION NO.13 Admit that Opposer customers do not view the Agpltc
as a competitor or potential competitor.

REQUEST FOR ADMISSION NO.14

Admit that the Opposer views Applicant in no wayaasompetitor or potential competitor.
REQUEST FOR ADMISSION NO.15

Admit that Applicant is the owner of the SHAKE-N-GRV Mark.

REQUEST FOR ADMISSION NO.16

Admit that Applicant provides a plant fosdpplement under the SHAKE-N-GROW Mark.
REQUEST FOR ADMISSION NO.17

Admit that Applicants SHAKE-N-GROW product does not compete directliihvdppose€rs
SHAKE N“FEED and MIRACLE GRO products.

REQUEST FOR ADMISSION NO.18

Admit that the Applicant is a small start up busse the lawn and garden industry.
REQUEST FOR ADMISSION NO.19

Admit that Applicants and Oppos&s consumers or potential consumers are unlikebyélap.
REQUEST FOR ADMISSION NO.20

Admit that all documents produced in response tpligpnts First Set of Requests for
production of Documents and in response to ApptisaRirst Set of Interrogatories are
authentic.

REQUEST FOR ADMISSION NO.21

Admit that all documents produced in response tplidpnt‘s First Set of Requests for
Production of Documents and in response to ApplicaRirst Set of Interrogatories are true and

correct copies of the originals.
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REQUEST FOR ADMISSION NO.22 Admit that all documents produced in response to
Applicant's First Set of Requests for

Production of Documents and in response to ApplicaRirst Set of Interrogatories are
admissible into evidence.

Dated: April 2, 2010
By:
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Admit that all documents produced in response tplidpnt‘s First Set of Requests for

Production of Documents and in response to ApplicaRirst Set of Interrogatories are
admissible into evidence.

Dated: April 2, 2010
By:
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
In the matter of Application Serial No.: 77/520947

For the mark: SHAKE-N-GROW

Published: December 16, 2008

OMS Investments, Inc., )

) Opposition No. 91190654

Opposer, )

) APPLICANTS FIRST SET OF

v. ) INTERROGATORIES TO OPPOSER

)

Hidden Creations, )

)
Applicant. )

)
Pursuant to Rules 26 and 33 of the Federal Rul&€wifProcedure and the Trademark Rules of Pragctic

Applicant Hidden Creations hereby requests thatot®ppOMS Investments, Inc (“OMS”) answer the
following interrogatories fully and under oath withhirty (30) days of service hereof.

DEFINITIONS AND INSTRUCTIONS

1. “Applicant,” “You” or “Your” means the sole proptorship Hidden Creations comprised of Gail E.
Smith and includes, without limitation, each of @per predecessors and successors, parent companies,
subsidiaries, and divisions, as well as all dires;tofficers, employees, agents, distributors, gbp
salespersons, sales representatives, licensesshiaes, attorneys and all other persons acting or
purporting to act on its or their behalf or undsrdr their control.

2. “Opposer” means OMS Investments, Inc., and amypany under which OMS is

doing business under a different name, includirignbitilimited to “Scotts” and “Scotts MiracleGro,”
and includes, without limitation, each of ONfredecessors and successors, parent organizagtaied
groups and divisions, as well as all directorsicefs, employees, agents, distributors, jobbers,
salespersons, sales representatives, licenseeshifaes, attorneys and all other persons acting or
purporting to act on its or their behalf or undsrar their control.

3. “SHAKE-N-GROW" means the mark “SHAKE-N-GROW?”, wdh is the subject of Trademark

Application Serial No. 77/520,947, filed on July, P®08.
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4. “Trade Dress” means the overall appearanceegpditkaging for a product.

5. “Opposition” means Opposition No. 91190654 &ditOMS Investments, Inc. v. Hidden Creations.
6. “OMS Marks” means, collectively, the SHAKE ,N EP and MIRACLE GRO Marks and the GRO
Mark as defined in OMSNotice of Opposition filed on June 15, 2009.

7. “Person” has the meaning set forth in 15 U.8.C127.

8. “Identify,” when used herein with respect toeagon, means to supply the following information
separately as to each person:

If a natural person:

(a) state the natural persarfull name;

(b) state the business position/title of such peegdhe relevant time;

(c) state the employer of such person at the rateirae;

(d) state the business address of such person etldvant time:

(e) state the present or last known business pofitie of such person;

(f) state the last known or present employer ohquerson;

(g) state the last known or present business asldras telephone number of such person; and

(h) state the last known or present home addrassetgphone number of such person.

If a juristic person:

(a) state the persts full name;

(b) state the state, territory, or country in whilbh person was organized and/or under whose tamasi
formed or exists;

(c) state the nature of the business entity foem);

(d) state the business address at the relevant dimae

(e) state the last known or present business asldrastelephone number.

9. “List” or “identify,” with respect to documentmjeans to supply the following information sepdyate
as to each document:

(a) the type of document (e.g., letter, notebotik) @nd the number of pages of which it consists;
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(b) the date of the document, if any; if no datpesss, the answer shall so state and shall suipplgidate
or approximate date that such document was prepared

(c) the date on which the document came into OppusEsession or control;

(d) the names and titles of the persons who sigiiedocument; if not signed, the answer shall ate st
and supply the names and titles of the personsprdymared the document, if known, or, if not knote,
answer shall so state;

(e) the names and titles of the persons to whomdleement is addressed and to whom copies were
furnished (whether specifically named therein aj;no

(f) the business entity or entities with which epenson was associated at the date of the prepatti
the document;

(g) the present whereabouts of the document andaime and address of the custodian thereof; and
(h) a brief summary of the subject matter of theushoent.

10. “Document” or “documents” shall have the fukaming ascribed to it in Rule 34 of the FederakRul
of Civil Procedure, and refers to all handwrittgiped, printed, or otherwise visually, mechanicadlly
electronically reproduced materials, whether copiesriginals, in the possession, custody or comtro
Applicant or its officers, agents, employees, citasts or attorneys, including but not limited &déls,
letters, c-mails, cables, memoranda, intracorpa@atemunications, reports, notes, minutes, bulletins
circulars, instructions, work assignments, invojeesordings, sketches, drawings, charts, photbgrap
prints, artwork, designs, drafts, work sheets, tptits, information stored in computers or other
information retrieval systems, other non-papernmiation storage means such as tape or film,
agreements, published material of any kind, anrerts, and advertising or promotional literature.
Where a copy of a document contains any markingappearing on the original or is altered from the
original, then such item shall be considered ta keparate original document.

11. Any word written herein in the singular shadldonstrued as plural and vice versa when necessary

facilitate the answer to a discovery request.
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12. “And” and “or” shall be construed disjunctivaly conjunctively as plural and vice versa when
necessary to facilitate the answer to a discovegyest.

13. Pursuant to Federal Rule of Civil ProcedureirdBeu of describing or

identifying a document, you may produce a copyhaf locument and identify the interrogatory

to which it is furnished in response.

14. If a claim of privilege is made as to any imfiation or document responsive to an interrogatory
herein, identify such information or document inugoesponse to such interrogatory, and for each suc
item, identify, as applicable, the (i) date createdonceived;

(ii) authors, addressees, and recipients; (iiilspes now in possession of the item; (iv) basi® dke
claim of privilege as to each item; and (v) thejeabmatter, and provide a summary of the infororati
or document for which a privilege is claimed, amdduce those portions of the information or documen
not subject to the claimed privilege.

15. If any information responsive to an interroggtioerein was in a document, which at one time was
existence, but has been lost, destroyed, discandetherwise disposed of, identify such document as
completely as possible, providing as much of theiong information as possible: (i) the type of
document; (ii) its date; (iii) its authors, addmss, and recipients; (iv) the subject matter ofttbeument;
(v) the approximate date of disposal; (vi) the oeasfor disposing of or discarding the documerit) (v
the person authorizing the disposal; (viii) thesperdisposing of the document or other physical
evidence; and (ix) the identity of any person vitiowledge of the contents thereof.

16. If you cannot answer an interrogatory in féileaexercising due diligence to secure the infdrom
so state and answer to the extent possible, spag§pur inability to answer the remainder andistat
whatever information or knowledge you have concegithe unanswered portions. The fact that a full
answer cannot be given is not a basis for youitédg@rovide such information as is available tuyat

the time of your response to these interrogatories.
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17. These interrogatories are continuing and impps® Applicant the obligations stated in Rule 26(a
of the Federal Rules of Civil Procedure.

INTERROGATORIES

INTERROGATORY NO. 1

For each interrogatory propounded by Applicantntde (by name, address, telephone number)
each and every person who answered, assistedweang, or was consulted in preparing the
answers to each interrogatory and the corresponaiagogatory number.

INTERROGATORY NO. 2

Describe Opposers business, including its lineusirtess, product offerings, organizational
structure, key individuals involved, total numbéemployees (if any) and gross revenues since
beginning operations.

INTERROGATORY NO. 3

State Opposer current assets and liabilities toméaeest hundred dollars.

INTERROGATORY NO. 4

Describe the process by which Applicant selectedHAKE N‘FEED & MIRACLE GRO

Marks, and identify all persons who participatedhie process of selecting the SHAKEREED

& MIRACLE GRO Marks.

INTERROGATORY NO. 5

Describe how and when Opposer first learned oStHAKE-N-GROW Mark.
INTERROGATORYNO. 6

Identify any search or investigation of any recadsh as, but not limited to, the United States
Patent and Trademark Office ("USPTQ”) records,esteidemark records, trademark or trade

publications, business directories, or the recofdmy trademark service organization,
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conducted by Opposer or on the Opposers behalf forithe adoption and use of the SHAKE
N“FEED & MIRACLE GRO Marks.

INTERROGATORY NO.7

Identify any and all goods and services bearingHAKE N“FEED & MIRACLE GRO Marks
which have been advertised, distributed or offéoedale at any time by Opposser.
INTERROGATORY NO.8

For all goods and services identified in respondaterrogatory No. 7, state the dates during
which each such item or service has been advertisstdibuted or offered for sale.
INTERROGATORY NO.9

State the number of units of sales for each ofjthedls and/or services identified in response to
Interrogatory No. 7, for each month since each g or service was introduced.
INTERROGATORY NO.10

State, to the nearest whole dollar, the revenussved from the sales of each of the goods
and/or services identified in response to IntertagaNo. 7, for each month since each such
good or service was introduced.

INTERROGATORY NO.11

State, to the nearest whole dollar, the profitgired from the sales of each of the goods and/or
services identified in response to Interrogatory Rdor each month since each such good or
service was introduced.

INTERROGATORY NO.12

Identify all websites operated by Opposer or on@efs behalf which advertise or promote
the SHAKE N'FEED & MIRACLE GRO Marks, including when each suttimain name was

registered and when SHAKE'REED & MIRACLE GRO each such website first publidhe
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content.

INTERROGATORY NO.13

Describe with particularity the channels of traide|uding Internet channels, through which
each good or service identified in response taiogatory No. 7 were, are or are intended to be
distributed or offered for sale, including represg¢ine outlets for each channel identified.
INTERROGATORY NO.14

Describe the intended consumers or users of eamwh @uservice identified in response to
Interrogatory No. 7.

INTERROGATORY NO.15

State the typical retail price for each good owviseridentified in response to Interrogatory No.
7.

INTERROGATORY NO.16

Identify the geographic scope of Oppdseuse of the SHAKE NFEED & MIRACLE GRO
Marks, including the locations of each of Opp&saustomers and where Opposer has
advertised each good or service identified in raspdo Interrogatory No. 7.
INTERROGATORY NO.17

Identify, by month and year, Opposer expendituredate on advertising of each good or
service identified in response to Interrogatory [o.

INTERROGATORY NO.18

Describe in detail any intention or plans to expancodify Opposer use of the SHAKE
N“FEED & MIRACLE GRO Marks, including but not limited any plans to use the marks for
additional goods or services.

INTERROGATORY NO.1%8
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For each good identified in response to Interrogaim. 7, describe in detail the process by
which Opposer selected the Trade Dress, includimgnywhere, why and how it was created
and identifying each label and/or packaging thatlbeen used since each such geas
introduced.

INTERROGATORY NO.20

Identify all Persons, outside agencies and/or firasponsible for, or who participated in, the
conception, creation, development or design offifagle Dress for each good identified in
response to Interrogatory No. 7.

INTERROGATORY NO.21

Identify every third party known to Opposer whatiyeontend is currently using, or permitted
to use, any mark containing the term “SHAKE” wititN*“, “GRO” or “"GROW” and, for each such
party, state or describe the mark and the goodsrices with which the mark is being used.
INTERROGATORY NO.22

Identify every third party known to Opposer thatiyantend is currently using, or permitted to
us, a predominantly green and yellow color schesnéhie packaging of lawn and garden related
products.

INTERROGATORY NO.23

Identify any witness Opposer to testify on its Héhad the nature of the testimony to

be given by the witness during Opposer testimomipgde

INTERROGATORY NO.24

Describe in detail each of the reasons Opposembagjag the SHAKE NFEED AND
MIRACLE GRO Mark.

INTERROGATORY NO.25

Describe in detail each of the reasons Opposertad@predominantly green and yellow color
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scheme for the packaging of its products beariegHHAKE N FEED AND MIRACLE GRO
Marks.

INTERROGATORY NO.26

Identify (by name and address) all stores or otéailers that sell to ultimate consumers or end
users any product bearing the SHAKE REED AND MIRACLE GRO Marks.
INTERROGATORY NO. 27

Identify (by name and address) all distributorgtiver wholesalers that distribute or sell any
product bearing the SHAKE‘NFEED AND MIRACLE GRO Marks.

INTERROGATORY NO. 28

Identify with particularity any and all instancefsconfusion that have occurred between

Opposer goods and “SHAKE-N-GROWhd/or the SHAKE NFEED AND MIRACLE GRO Marks
and any of the OMS Marks.

INTERROGATORY NO.29

Except for the current Opposition, describe evegal challenge involving the SHAKE*REED &
MIRACLE GRO Marks or products bearing the SHAKE REED AND MIRACLE GRO Marks,
including lawsuits, arbitrations, and/or administra proceedings, letters or other threats of legal
action. Your description should include the parteethe dispute, a general description of the issue
involved, and the outcome of the dispute.

Dated: April 2, 2010

By:

Gail E. Smith

1000 Lincoln Rd, Suite #123
Yuba City, CA 95991
530-693-0384.0
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy ef fitregoing APPLICANTS FIRST SET

OF INTERROGATORIES has been properly served orx0tREOSER via email addressed to
ssking@manatt.com and patradmarks@manatt.com on this 2st day of April, 20

Gail Smith
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy @f ftregoing APPLICANTS FIRST SET
OF REQUESTS FOR ADMISSION has been properly seorethe Opposer via email
addressed to ssking@manatt.com and trademarks@managdday of April 2010.

Gail Smith
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INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No/:7/520947

For the mark: SHAKE-N-GROW
Published: December 16, 2008

OMS Investments. Inc),

) Opposition No. 91190654

OPPOSER, )

) APPLICANT FIRST SET OF REQUESTS
v.) FOR PRODUCTION TO OPPOSER

)

Hidden Creations, )
)
Applicant.)

)
Pursuant to Rules 26 and 34 of the Federal Rul&wifProcedure and the Trademark Rules of Pragctic

Applicant Hidden Creations hereby requests thatd9epOMS Investments, Inc. (“OMS”) produce for
inspection and copying each of the documents andghdentified below within thirty (30) days of
service hereof.

DEFINITIONS AND INSTRUCTIONS

1. “Applicant,” “You” or “Your” means the sole proptorship Hidden Creations comprised of Gail E.
Smith and includes, without limitation, each of Apant‘s predecessors and successors, parent
companies, subsidiaries, and divisions, as wedlladirectors, officers, employees, agents, distabs,
jobbers, salespersons, sales representativessdiesnfranchisees, attorneys and all other peesximg)

or purporting to act on its or their behalf or uniie or their control.

2. “Opposer” means OMS Investments, Inc., and amypany under which OMS is doing business under
a different name, including but not limited to “$sd and “Scotts MiracleGro” and includes, without
limitation, each of OMS predecessors and successors, parent organizattated groups and divisions,
as well as all directors, officers, employees, égatistributors, jobbers, salespersons, sales

representatives, licensees, franchisees, attoareysll other persons acting or purporting to acit®or
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their behalf or under its or their control.

3. “SHAKE-N-GROW Mark” means the mark SHAKE-N-GROWhich is the subject of Trademark
Application Serial No. 77/520,947, filed on July, 2808.

4. “Opposition” means Opposition No. 91190654 &ditOMS Investments, Inc. v. Hidden Creations.
5. “OMS Marks” means, collectively, the SHAKE ,N EP Marks and the GRO Marks as defined in
OMS" Notice of Opposition filed on June 15, 2009.

6. “Person” has the meaning set forth in 15 U.3127.

7. “Document” or “documents” shall have the full anéng ascribed to it in Rule 34 of the Federal Rule
of Civil Procedure, and refers to all handwrittgyped, printed, or otherwise visually, mechanicadlly
electronically reproduced materials, whether copiesriginals, in the possession, custody or comtro
Applicant or its officers, agents, employees, citasts or attorneys, including but not limited &déls,
letters, e-mails, cables, memoranda, intracorp@@i@nunications, reports, notes, minutes, bulletins
circulars, instructions, work assignments, invojeesordings, sketches, drawings, charts, photbgrap
prints, artwork, designs, drafts, work sheets,tptits, information stored in computers or other
information retrieval systems, other non-papernmiation storage means such as tape or film,
agreements, published material of any kind, anrerts, and advertising or promotional literature.
Where a copy of a document contains any markingappearing on the original or is altered from the
original, then such item shall be considered ta keparate original document.

8. Any word written herein in the singular shalldmnstrued as plural and vice versa when necessary
facilitate the answer to a discovery request.

9. “And” and “or” shall be construed disjunctivady conjunctively as plural and vice versa when
necessary to facilitate the answer to a discovegyest.

10. If a claim of privilege is made as to any doeuatrresponsive to a request herein, state theafivlip

for each such document: the (i) date created oceiwed; (ii) authors, addressees, and recipiens; (
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persons now in possession of the item; (iv) basi® d@he claim of privilege as to each item; andife
subject matter, and provide a summary of the dootifiee which a privilege is claimed, and produce
those portions of the document not subject to thiened privilege.

11. If any document responsive to a request hevagat one time was in existence, but has been lost
destroyed, discarded or otherwise disposed oftifgesuch document as completely as possible,
providing as much of the following information assgible: (i) the type of document; (i) its datié) (ts
authors, addressees, and recipients; (iv) the cuimatter of the document; (v) the approximate déte
disposal; (vi) the reasons for disposing of or @iding the document; (vii) the person authorizimg t
disposal; (viii) the person disposing of the docatre other physical evidence; and (ix) the idgroit
any person with knowledge of the contents thereof.

12. These requests are continuing and impose upgticant the obligations stated in Rule 26(a) &f th
Federal Rules of Civil Procedure.

DOCUMENTSAND THINGSTO BE PRODUCED

Please produce the following documents and things:

1. All documents identified, referred to or depeashdgon in responding to Applicant First Set of
Interrogatories served herewith.

2. All documents identified, referred to or depeshdgon in responding to Applicant First Set of
Requests for Admission served herewith.

3. Documents sufficient to identify all names unataich Opposer does business relating to the SHAKE
N“FEED and MIRACLE GRO Marks.

4. Documents sufficient to identify Applicastorganizational structure.

5. Documents sufficient to identify the address|uding any website address, of each location dedra
by Opposer in which goods or services bearing th&kEE N“FEED and MIRACLE GRO Marks were,
are or are intended to be sold.

6. Documents sufficient to identify use of any a#idn of the SHAKE NFEED and MIRACLE GRO 4
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Marks, including variations in the spelling in aagvertisements, brochures and/or websites, and all
documents which refer or relate to the reasonrigrsaich variation of the SHAKE*WEED and
MIRACLE GRO Marks.

7. One sample of each good or service identifie@éponse to Interrogatory No. 7 of ApplicanFirst
Set of Interrogatories, including any and all latgl| packaging and product information therefore.

8. One copy of each label, tag, sticker, contaipackaging ,point of sale display, signage, broghur
catalog or other material bearing the SHAKERRED and MIRACLE GRO Marks.

9. All documents, including online literature, deélsing any goods or service identified in respottse
Interrogatory No. 7 of Applicafi$ First Set of Interrogatories.

10. All documents that reflect the channels oféradwhich Opposer distributes or sells products
bearing the SHAKE NFEED and MIRACLE GRO Marks.

11. All documents that reflect any instances ofialctonfusion that have occurred between Opposer
goods (OMS) and Hidden Creations goodSBIAKE N“FEED and MIRACLE GRO Marks and

any of the Hidden Creation Mark

12. Documents sufficient to identify all ways iniaiin Opposer has used, currently uses, or intendseo
the SHAKE N'FEED and MIRACLE GRO Marks.

13. Documents sufficient to show any and all us®pposer of a trademark other than the SHAKE
N“FEED and MIRACLE GRO Marks in connection with theogs or services identified in response to
Interrogatory No. 7 of Applicafis First Set of Interrogatories.

14. All documents identifying Opposer advertisimgpoomotion expenditures for each good or service
identified in response to Interrogatory No. 7 ofpfipants First Set of Interrogatories, for each thon
since such good or service was introduced.

15. All documents identifying the number of unitddsfor each good or service identified in respaiese
Interrogatory No. 7 of Applicants First Set of Imtegatories, for each month since such good oiicgerv

was introduced.
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16. All documents referring or relating to any cunser complaints received by Opposer for the goods o
services identified in response to Interrogatory Wof Applicants First Set of Interrogatories.

17. All documents identifying the revenues derifredn the sales of each good or service identified i
response to Interrogatory No. 7 of Applicants Fist of Interrogatories, for each month such gaod o
service was introduced.

18. All documents identifying the profits derivedrh the sales of each good or service identified in
response to Interrogatory No. 7 of Applicants F8st of Interrogatories, for each month such gaod o
service was introduced.

19. All documents identifying every sale of goodservices under the SHAKE'NREED and MIRACLE
GRO Marks, including but not limited to invoicesirphase orders, receipts, bills of sale, sales aamem
and state and/or federal tax filings for each mairtice Opposer first use anywhere of the SHAKE
N“FEED and MIRACLE GRO Marks.

20. All documents referring or relating to any emtrintention or plans to use the SHAKEREED and
MIRACLE GRO Marks on goods or services other tHaysé goods or services identified in
response to Interrogatory No. 7 of Applicants F8et of Interrogatories.

21. Documents sufficient to identify each persooutside agency that has assisted Opposer in the
advertising, promotion, distribution or sale of ggjnod or service bearing the SHAKEREED and
MIRACLE GRO Marks.

22. One copy of each advertisement and/or commeraated by Opposer or on Opposer behalf to
promote the SHAKE NFEED and MIRACLE GRO Marks or any good or servieatng the

SHAKE N“FEED and MIRACLE GRO Marks, whether in print, vigeoidio or electronic format,
including but not limited to flyers, brochures, redgiters, coupons, websites, Internet pop-up ads, o
written copy relating to advertising, posters oinpof sale displays.

23. All press, including but not limited to artisl&éom newspapers, magazines, third party websites,
any other publications, whether distributed in primoadcast or electronic form, not prepared ticised
by Opposer or on Opposerbehalf, which refer or relate to, discuss, mentioconcern the SHAKE
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N“FEED and MIRACLE GRO Marks.

24. Documents sufficient to show the geographipead Opposer advertising and promotional actisitie
relating to the SHAKE NFEED and MIRACLE GRO Marks.

25. A sample of each catalog, price list, webpagatter publication where the availability and/oicp

of any good or service identified in response teriogatory No. 7 of Applicants First Set of
Interrogatories was or is advertised or made known.

26. A complete printout of each website identifiedesponse to Interrogatory No. 12 of Applicantst~
Set of Interrogatories.

27. All documents that refer or relate to any plenadvertise, promote or market any products uticer
SHAKE N“FEED and MIRACLE GRO Marks.

28. All Your actual or prospective customer listsl anailing lists, including email lists.

29. Documents sufficient to identify the intendedtomers or users for each of the goods or services
identified in response to Interrogatory No. 7 ofplipants First Set of Interrogatories.

30. All documents referring or relating to any séaor investigation of records, including but riotited
to the United States Patent & Trademark Office mdgostate trademark records, trademark or trade
publications, business directories or the recofdsg trademark service organization, conductezhgt
time in connection with the SHAKE*WEED and MIRACLE GRO Marks.

31. All documents that refer or relate to any ammiincluding any opinion by legal counsel, ashi® t
availability of the SHAKE NFEED and MIRACLE GRO Marks as a trade name or tred&.

32. All documents referring or relating to any adgsvendors, such as suppliers or packagers, which
Opposer used in connection with manufacturing drtii@goods or services identified in response to
Interrogatory No. 7 of Applicants First Set of Irtegatories.

33. All documents referring or relating to any ddesparty, such as graphic designers, which Opposer
used in connection with creating or preparing amytainer, label, sticker, tag, or any other paakggi

used in connection with any good identified in wasge to Interrogatory No. 7 of Applicants First 8kt
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Interrogatories.

34. All documents which refer or relate to Oppdsst knowledge of Hidden Creations rights in aad t
the SHAKE-N-GROW Mark.

35. All communications between Opposer and Hiddezafions.

36. All communications between Opposer and any tharty relating to the SHAKE ‘NFEED and
MIRACLE GRO Marks or any of the Hidden Creation Msar

37. All documents referring or relating to Applitan

38. All documents referring or relating to the SHAK-GROW Mark or Applicants goods or services.
39. All documents which refer or relate to Oppas®rception, selection process, and/or adoption of
the SHAKE N'FEED and MIRACLE GRO Marks.

40. All documents which refer or relate to Oppasmrception, selection process, and/or adoption of
the packaging used for products bearing the SHAKEERED and MIRACLE GRO Marks.

41. All documents which refer or relate to any nesirkg study, survey or public opinion poll conceiqi
either the SHAKE NFEED and MIRACLE GRO Marks or the OMS Marks, orthot

42. All documents which refer or relate to any amste of actual confusion, mistake or deceptiomas t
source or origin of goods or services sold undelSHAKE N‘FEED and MIRACLE GRO Marks and
goods or services sold under the OMS Marks, oo association or affiliation of goods or servicekls
under the SHAKE NFEED and MIRACLE GRO Marks with those sold undex Hidden Creations
Mark.

43. All documents referring or relating to Applicat Serial No. 77/520947 which is the subject of
this Opposition, including the file history.

44. All documents referring or relating to any natnademark, domain name or other designation which
Opposer uses, has ever used or intends to use thtimethe SHAKE NFEED and MIRACLE GRO
Marks which contains the term “SHAKE”, -N-, togetiveith the term “GRO” or “GROW.”

45. Documents sufficient to identify every statéhia U.S. in which Opposer has made sales of goods
services bearing the SHAKE‘REED and MIRACLE GRO Marks.
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46. All documents and things upon which Opposerids to rely on in order to demonstrate that tiere
no likelthood of confusion between the SHAKE-N-GR®X#rk and the SHAKE NFEED and
MIRACLE GRO Marks.

47. To the extent not already produced, all documand things the Opposer intends to rely on altitri
this proceeding.

Dated: April 2, 2010 7

By:

Gail E. Smith

1000 Lincoln Rd SuiteH #123
Yuba City, CA 95993
530-693-0386 9
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy @f tbregoing APPLICANTS FIRST SET OF REQUESTS
FOR PRODUCTION has been properly served on the 8gpaa email addressed to ssking@manatt.com
and patrademarks@manatt.com on thisdaly of April 2, 2010.

Gail E. Smith
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